SETTLEMENT AGREEMENT AND MUTUAL GENERAL RELEASES

This Settlement Agreement and Mutual General Releases (“Settlement Agreement”) is
made and enteréd into by and between (i) the City of Alameda, the Alameda Reuse and
Redevelopment Authority, and the Community Improvement Commission of the City of
Alameda (collectively, “the City”); (ii) SCC Alameda Point LLC (“SCC”); and (iii) Ann Marie
Gallant (Gallant). The City, SCC and Gallant are referred to collectively as the “Parties” and
individually as a “Party.”

WHEREAS, on or about July 20, 2007 the City and SCC entered into an Exclusive
Negotiation Agreement (“ENA") concerning negotiations over the redevelopment of the former
U.S. Naval Air Station at Alameda Point (“Alameda Point™); and

WHEREAS, a dispute arose as fo the Parties’ respective obligations and performance
under the ENA: and

WHEREAS, on or about August 4, 2010, SCC filed a federal lawsuit against the City and
later amended its complaint to include claims against Gallant, and that lawsuit is pending in the
U.S. District Court for the Northern District of California and is known as SCC Alameda Point
LICwv. City of Alameda, et a;T., Case No. CV 10-5178 CRB (“the Federal Action™); and

WHEREAS, on or about February23, 2012, the City filed a counter-claim in the Federal
Action against SCC (“the Federal Counter-Claim™); and

WHEREAS, on or about September23, 2010, SCC filed a petition for writ of mandate
and complaint for declaratory relief against the City, and that action is pending in the Alameda

County Superior Court and is known as SCC Alameda Point LLC v. City of Alameda, et al., Case

SCC Alameda Point LLC v. City of Alameda, Gallant Seitlement & Release
1




No. RG10537988 (“the State Action”); and
WHEREAS, the Parties desire to finally compromise, settle, and discharge all claims
controversies, demands, actions, causes of action, disputes, and disagreements that have existed,
now exist, and/or may exist in the future, between and amongst them that relate to and/or arise
out of the ENA, the City Council Action, the Federal Action, the Federal Counter-Claim, and/or
the State Action;
NOW THEREFORE, in consideration of the mutual promises and covenants contained

herein, it is égreed as follows:
(1)  Payment by the City. the City will make three payments to SCC in the following
amounts and on the following schedule:

(@  $3.25 million (three million two hundred and fifty thousand
dollars) by December 31, 2012;

(b)  $500,000.00 (five hundred thousand dollars) by July 1,
2013;

() $500,000 (five hundred thousand dollars) by July 1, 2014,
If paymenis are made according to this schedule the City will not owe any interest on the
payments.
(2)  Dismissal of the Federal Action, Federal Counter-Claim and State Action. Within
seven days after receipt by SCC of the first payment described above, the Parties through their
respective counsel, shall execute and cause to be filed a Stipulation of Dismissal of the Federal
Action and Federal Counter-Claim; and SCC shall prepare and cause to be filed a Request for

Voluntary Dismissal of the State Action. All dismissals shall be with prejudice.
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(3)  Provision for Attorneys’ Fees and Costs. The Parties hereto agree to bear their own
respective costs and attorneys’ fees, No Party shall file a Memorandum of Costs or application
for attorney’s fees in the Federal Action, Federal Counter-Claim or State Action.

(4)  Release by City. The City hereby forever generally and completely release and
discharge SCC and Gallant, their predecessors and successors in interest, heirs, assigns and their
past, present and future principals, agents, officers, directors, shareholders, investors, employees,
parent companies, subsidiary companies, employers, partners, assignees, heirs, devisees,
indemnitors, insurance companies, affiliates and attorneys from any and all claims and demands
of every kind and nature, in law, equity, or otherwise, known and unknown, suspected and
unsuspected, disclosed and undisclosed, and in particular from all claims and demands of every
kind and nature, known and unknown, suspected and unsuspected, disclosed and undisclosed, for
damages actual, direct, or consequential; and any and all past, preéent or future claims, déma_nds,
obligations or causes of action far compensatory or punitive damages, costs, losses, expeﬁs:és and
compensation, whether based on tort, contract, statute or other legal or equitable theories of
recovery which the parties have against each other or which may later accrue to, or be acquired
by the parties against each other, arising out of or related to the ENA, the Federal Action, the
Federal Counter-Claim, and the State Action.

(5) | Release by SCC. SCC hereby forever generally and completely releases and discharges
thé City and Gallant, their predecessors and successors in interest, heirs, assi gns and their past,
present and future elected or appointed officials, boards, commissions, principals, agents, o
éfﬁcers, directors, shareholders, investors, employees, employers, partners, assignees, heirs,
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devisees, indemnitors, insurance companies, and attorneys from any and all claims and demé.nds
of every kind and nature, in law, equity, or otherwise, known and unknown, suspected and
unéuspected, disclosed and undisclosed, and in particular from all claims and demands of every
_ kind and nature, known and unknown, suspected and unsuspected, disclosed and undiscl@sed, for
damages actual, direct, or consequential; and any and all past, present or future claims, demands,
obiigations or causes of action for compensatory or punitive damages, costs, losses, expenses and
compensation, whether based on tort, contract, statute or other legal or equitable theories of
recovery which the parties have against each other or which may later accrue to, or be acquired
by the parties against each other, arising out of or related to the ENA, the Federal Action, the
Federal Counter-Claim, and the State Action.

(6)  Release by Gallant, Gallant hereby forever generally and completely releases and
rdischarges the City and SCC, their predecessors and successors in interest, heirs, assigns and
their past, present and future elected or appointed officials, boards, commissions, i)rincipals,

agents, officers, directors, shareholders, investors, employees, parent companies, subsidiary

companies, employers, partners, assignees, heirs, devisees, indemnitors, insurance companies,

afﬁliates and attorneys from any and all claims and demands of every kind and nature, in law, '
equify, or otherwise, known and unknown, suspected and unsuspected, disclosed and

undisclosed, and in particular from all claims and demands of every kind and nature., known and
mom, suspected and unsuspected, disclosed and undisclosed, for damages actual, direc;t; 'or‘.

consequential; and any and all past, present or future claims, demands, obligations or causes of

action for compensatory or punitive damages, costs, losses, expenses and compensation, whether -

based on tort, coniract, statute or other legal or equitable theories of recovery which the parties
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have against each other or which may later accrue to, or be acquired by the parties against each

other, arising out of or related to the ENA, , the Federal Action, the Federal Counter-Claim, and “

the State Action.

(7) - It is understood and agreed that the releases described in paragraphs 5, 6 and 7 (“Mﬁ{ﬁal ‘

General Releases”) are full, complete, and final mutual releases of any and all claims descri‘b_ed
as aforesaid, and the Parties agree that they shall apply to all unknown, unanticipated,

unsuspected, and undisclosed claims, demands, liabilities, actions or causes of actions, in law,

equity, or otherwise as well as those which are now known, anticipated, suspected, or disclosed

concerning these Parties; provided however that the mutual releases between Gallant and the |
City and the City and Gallant will have no force or effect as to any claim or defense in ther
lawsuit pending in Alameda County Superior Court captioned Gallant v. City of Alameda, Case
No. RG11590505, |

(8)  Waiver of California Civil Code Section 1542, 1t is the intention of the Parties that the

foregoing Mutual General Releases shall be effective as a full and final accord and satisfadtionj | _

and as a bar to all actions, causes of action, obligations, costs, expenses, attorneys’ fees,

damages, losses, claims, liabilities, and demands of whatsoever nature, character or kind, known

or ﬁnknown, suspected or unsuspected. The parties acknowledge that they are familiar \\fith :
Section 1542 of the California Civil Code and expressly waive the benefits of that section or any
similar statute or law. Section 1542 reads as follows:

“A general release does not extend fo claims which the creditor does
not know or suspect to exist in his or her favor at the time of executing
the release, which if known by him or her, must have materially
affected his or her settlement with the debtor.”
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The Parties understand and acknowledge that the significance and consequence of this Wé}'iv§r of
" California Civil Code Section 1542 is that even if one of them should eventually suffer

additional damages or losses arising out of or relating to the subject matter of the Mutual General

~ Releases, or should there exist other undisclosed obligations or liabilities existing bctweén them,

.. including their assignees, they will not be able to make any claim for those damages, los_se_:s'_ ot :

'bb_Iigations. Furthermore, the Parties acknowledge that they intend these consequences even as -

to claims for damages, losses or obligations that may exist as of the date of this release but kwhi‘c-h
they do not know exist, and which, if known, would materially affect their decisio'n; eith.er' :
singularly or collectively, to execute this release, regardless of the cause of their lack of
know]edge

(9) Retentmn of Jurisdiction. The parties request that the court in the Federal Action shall
I?Btail'; jurisdiction to enforce the Settlement Agreement. The scope of the Court’s contmulr'lg '
jurisdictiqn will expire on or before September 1, 2014, The Stipulation of Dismissal ﬁl_ed‘ by
tﬁe_Parﬁes in the Federal Action (pursuant to Paragraph 2 of the Settlement Agreeﬁent) sli'%i_l _.

include the language contained in this provision. The prevailing party in any lawsuit brought to

énfc_)rce the terms of this Settlement Agreement shall be entitled to recover its attorney’s feés and .

costs.
(10) No Admission of Wrongdoeing. This Settlement Agreement effects the comprormse and

settlement of disputed and contested claims and nothing contained herein shall be construed as"

an acl;mss;on by any Party hereto of any fault, liability or wrongdoing of any kind. Each Party

h;éreby expressly denies any fault, liability or wrongdoing alleged in the Federal Action, Federal
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.C.ounter-ClaIm the State Action, other pleadings or otherwise

y (1 1) Ownership of Released Matters, The Parties hereto warrant and represent to eactl Yetheri
_that they are the sole and lawful owners of all rights, title, and interest in and to all released | B |
'matters and that they have not heretofore assigned or transferred or purported to a351gn or ‘

' transfer to any other person any released matter or any part or portion of any released mattet

| Eaeh Party further warrants and represents that there are no liens or claims of liens of ”
asstgnments in law or equity or otherwise of or against any of their claims or causes of actton 7
refeased herein and, further, that each party is fully entitled and duly authorized to give thls .

complete and final general release and discharge. Each party further warrants and represents that

Tt has not sold transferred, conveyed, assigned, hypothecated, or subrogated any of theIr rlghts

clanns, or causcs of action released herein. The City warrants and represents that it has obtained
-alrlvvotes and approvals required in order to execute this Settlement Agreement and that it.i_s‘ . S
authorlzed to bind itself to the terms contained herein. R
i (12) andmg on Successors, This Settlement Agreement shall bind the heirs, persenal_-l;": L
representatives, successors, and assigns of the parties, and inure to the benefit of each Party, :its
agents dlrectors managers, brokers, officers, partners, employees servants, 1nsurers, SucCessors,
franchlsers and assigns. o
| .( 13) Govermng Law. This Settlement Agreement shall be deemed to have been entered .i__nto
ant_i shatl be construed and enforced in accordance with the laws of the State of Califo.rnia:.,- |
(_'_1.4)" Cojunterparts. This Settlement Agreement may be executed in one or more 7
rceanterpat'ts-, each of which shall be deemed an original, and will become effective and bintting_
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| _ 'npen the Parties at such time as all of the signatories hereto have signed the counteziparts .o:'t' thls
Settlement Agreement, All counterparts so exccuted shall constitute an agreement blndlnlg on all '
of the partxes hereto, notwithstanding that all of the parties are not signatory to the same _" o
‘connterpa_rt.
( 15) Construction. Each pa@ and counsel for each party have reviewed and revised thls
‘ Settlement Agreement, and the normal rule of construction that any ambiguities in thls ‘ e
Settlement Agreement are to be resolved against the drafting party shall not be employed in the '
interpretation of this Settlement Agreement.
(ld) | Headings. Title and captions contained in this Settlement Agreement are used.fot
convenience or reference only and are not intended (o and shall not in any way enlarge, det'me
1 llmlt extend or describe the rights or obligations of the parties or affect the meaning or |
construction of this Seitlement Agreement, or any provision hereof,
(l'l) ' Independent Advice of Counsel, The Parties represent and declare that in exécufiﬁé'thlé ;
Settlement Agreement they relied solely upon their own Judgment belief, and knowledge and
. 'the adee and recommendations of their own independently selected counsel, concermng the
nature extent and duration of their rights and cla1ms and that they have not been 1nﬂuenced to
any extent whatsoever in executing the same by any representations or statements covermg an)t :
matter made by any other Party or any person representing any other Party. .
' '(18) Voluntary Agreement. The parties further represent and declare that they have carefully ‘
_ read thls Settlement Agreement and know the contents thereof and that they signed the same
freely and voluntarlly

(19) No Inducement. The Parties declare and represent that no promises, 1nducements or
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..other agreements not expressly contained herein have been made and that this release contalns

" the entn'e agreement between the parties and the terms of this Settlement Agreement are '

:_ cdntraetual and not recitals only.

(20) Authorlty of Signatories, The signatories to this Settlement Agreement represent. |
.iwarrant and covenant that they possess the necessary capacity and authority to sign and enter :
-.'mto this Settlement Agreement on behalf of their respective principals. "
(21-) Entire Agreement. All agreements, covenants, representations, and warranties extarese
end implied, oral and written, of the Parties concerning the subject matter hereof are contei:neelé =
'herem .No other agreements, covenants, representations, or warranties, express or 1mp11ed‘ eret |
‘:'or wrltten have been made by and between the Parties concerning the subject matter het'eln‘ - All |
pript- and contemporaneous conversations, negotiations, possible and alleged agreernents,
'representatlons covenants and watranties between the Parties concerning the subjeet matter
hereof are merged herein. All earlier understandings, oral agreements and writings are expressly
-superseded hereby and are of no further force or effect. This is an integrated ag;ee_rnen_t. - s
(22) No Modification. This document may 1ot be altered, amended or modified in any ;. -'f
ifeepeet except by written instrument, duly executed by the Party to be charged. |
(23) Severablllty Ir any term, pr0v1szon covenant or condition of this Settlement Agreement ‘
. . -1s held by & court of competent Jurlsdxction to be invalid, void or unenforceab]e the rest of thts
'Sett]ement Agreement shall remain in full force and effect and shall in no way be a:ffected ":
1mpa1red or lnvahdated s
(24) Effectwe Date Of Agreement. This Settiement Agreement shall take effect Immedlately ;
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~-upon execution by the last signatory.

paed: |9 Pec 2012 CITY OF ALAMEDA

B ToRuso .
Its:  City Manager. o

< paed: (4 Ppe. R1Z ALAMEDA REUSEAND . .
. REDEVELOPMENT AUTHORITY

- 4
By John Russo ,
Its:  Executive Directo;‘ _ aa

Dated: |G Dec 2047 COMMUNITY IMPROVEMENT .
' COMMISSION OF THE CITY OF
ALAMEDA =

By? Iohn Russo
Iis: Executive Dlrector

Dated:_QMeﬂ.ﬁ 20 [ 2- sce AWLC

By: f,’éyuce_ G /
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